
AGENDA 
2015 CONVENTIONAL FINANCING AND POLICY COMMITTEE 

NATIONAL ASSOCIATION OF REALTORS® 
2015 ANNUAL CONVENTION & TRADE EXPO 

MARRIOTT MARQUIS & MARINA, SAN DIEGO BALLROOM B, NORTH TOWER 
FRIDAY, NOVEMBER 13 

1:30 PM - 4:00 PM 

 
 
Chair:  John Wong (CA)  
Vice Chair:  Brad Boland (VA)  
Committee Liaison:  Russell Grooms (FL) 
Committee Executive:  Vijay Yadlapati & Charles Dawson  

 
 

I. Call to Order 
 

II. Opening Remarks  
 

III. NAR Conflict of Interest Statement  
 

IV. Important RPAC Message  
 

V. Approval of 2015 Mid-Year Meeting Minutes  
 

VI. National Economic Update – Dr. Anthony Chan, Chief Economist for J.P Morgan Chase 
 

VII. RESPA Marketing Service Agreements – Finley Maxson, NAR Senior Legal Counsel 
 

VIII. Impact of Student Loan Debt on Housing – Jessica Lautz, NAR Managing Director of Surveys 
a. Discussion of Consumer Finance Protection Bureau (CFPB) Student Loan Servicer 

Enforcement 
 

IX. Discussion of GSE Guarantee Fees & Proposed Transportation Legislation – Jerry Giovaniello, 
NAR Chief Lobbyist & Jamie Gregory, NAR Deputy Chief Lobbyist 
 

X. Efforts to Promote the Availability of Credit 
a. Asian Real Estate Association of America (AREAA) 
b. National Association of Hispanic Real Estate Professionals (NAHREP) 
c. National Association of Real Estate Brokers (NAREB) 

 
XI. Priority Issues for 2016 

 
XII. New Business 

 

XIII. Adjournment 
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NATIONAL ASSOCIATION OF REALTORS® 
OWNERSHIP DISCLOSURE AND CONFLICT OF INTEREST POLICY 

 

As approved by the Leadership Team in September, 2015 

 
Ownership Disclosure Policy 
 
Members of any NAR decision‐making body must disclose the existence of any of the following: 
(1) an ownership interest* in, (2) a financial interest** in, or (3) service in a decision‐making 
capacity for any entity prior to speaking to an NAR decision‐making body on any matter 
involving that entity.  
 
After making the required disclosure, such member may participate in the discussion and vote 
on the matter unless that member has a conflict of interest as defined below. 
 
 
 
Conflict of Interest Policy 
 
A member of any NAR decision‐making body has a conflict of interest whenever that member: 
 

(1) is a principal, partner, or corporate officer of a business providing, or being considered 
as a provider of, products or services to NAR (“Business”); or 
 

(2) serves on the board of directors of the Business unless the individual’s only relationship 
to the Business is service as NAR’s representative on such board; or 
 

(3) holds an ownership interest* of more than one percent of the Business.   
 

Members with a conflict of interest must immediately disclose such conflict of interest prior to 
participating in any discussions or vote of an NAR decision‐making body that pertains to the 
Business. Such members may not participate in any discussions related to that Business other 
than to respond to questions asked of them by other members of the body. A member may not 
vote on any matter in which the member has a conflict of interest. 
 
 
 
________________________________________ 
 
*Ownership interest is defined as the cumulative holdings of the individual; the individual’s 
related spouse, children, and siblings; and of any trust, corporation, or partnership in which any 
of the foregoing individuals is an officer, director, or owns in the aggregate at least 50% of the 
(a) beneficial interest (if a trust), (b) stock (if a corporation), or (c) partnership interests (if a 
partnership). 

 
**Financial interest means any interest involving money, investments, extension of credit or 
contractual rights. 
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Message on behalf of 2015 NAR President Chris Polychron  
 

You have all done an outstanding job of bringing the importance of RPAC to the forefront with your committee members.  Thank you for 
your leadership and dedication to our real estate industry. 
 
With Sincere Gratitude, 

 
President Chris Polychron 

Dear NAR Committee Members:  
 
The 2015 NAR Leadership Team, RPAC Leadership and I want to thank each of you for your commitment and hard work towards the 2015 

RPAC Committee Challenge. Thanks to your dedication and hard work, we are able to get the message out loud and clear that RPAC is 

important and protects our industry and livelihood. Remember, the RPAC Committee Challenge is not over yet; there is still time for your 

Committee to invest and reach the 100% goal. 

This year’s RPAC Committee Challenge has already been met by an astonishing 56 committees compared to 48 last year.  69% of all NAR 

Committees invested in RPAC so far this year.  These 58 committees, which are noted below, will be recognized during the 2015 Annual 

Convention Chair Lunch on Thursday, November 12 from 12noon - 1:00 PM in the Coronado Ballroom D located on the fourth floor at the 

Manchester Grand Hyatt.  These committees will also be recognized at NAR 3600 on Thursday from 4:00pm - 5:00pm in Ballroom 20 on the 

upper level of the San Diego Convention Center.  

 AEC Recommendations and Recognition Advisory Board   

 AEC-AE Institute Advisory Board  

 AEC-RCE Certification Advisory Board  

 AEC-State EO Forum  

 Amicus Brief Advisory Board  

 Association Executives Committee  

 Broker Involvement Council  

 CIPS Advisory Board  

 Commercial Economic Issues and Trends Forum  

 Commercial Leadership Forum 

 Consumer Communications Committee 

 Corporate Investor Council  

 Credentials and Campaign Rules Committee 

 Emerging Business & Technology Forum  

 Executive Committee  

 Federal Financing & Housing Policy Committee  

 Federal Independent Expenditures Advisory Board  

 Federal Legislative and Political Forum 

 Finance Committee 

 Housing Opportunity Committee  

 Idea Exchange Council for Brokers 

 Insurance Committee 

 Large Firm Involvement Advisory Board 

 Leadership Academy Advisory Group  

 Legal Action Committee 

 Meeting and Conference Committee  

 Member Communications Committee  

 Membership Policy and Board Jurisdiction Committee  

 MLS Technology and Emerging Issues Advisory  Board 

 Multiple Listing Service Forum  

 Past Presidents' Advisory Group 

 Professional Standards Forum  

 Property Management Forum  

 PS Interpretations and Procedures Advisory Board  

 Public Advocacy Advisory Group 

 Public Advocacy Advisory Group Core 

 Real Property Operations Committee 

 REALTOR® Party Member Involvement Committee  

 REALTOR® Party Trustees for State and Local Campaign 

Services Committee  

 Regulatory Issues Forum  

 Research Committee  

 Reserves Investment Advisory Board  

 Residential Economic Issues & Trends Forum 

 Risk Management and License Law Forum  

 Risk Management Committee  

 RPAC Fundraising Forum  

 RPAC Major Investor Council  

 RPAC Participation Council  

 RPAC Trustees Federal Disbursement Committee  

 RPAC Trustees Fundraising Committee  

 Smart Growth Advisory Board 

 State and Local Forum on Global Business  

 State and Local Issues Mobilization Support Committee 

 Strategic Thinking Advisory Committee  

 Strategic Thinking Forum  

 Young Professionals Network Advisory Board
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NATIONAL ASSOCIATION OF REALTORS® 
2015 NAR REALTOR® PARTY CONVENTION & TRADE EXPO 

WASHINGTON HILTON HOTEL 
JEFFERSON ROOM WEST 

WEDNESDAY, MAY 13 
10:00 AM - 12:00 PM 

 

I. Call to Order 

Committee Chairman, John Wong, called the meeting to order at 10:00AM. 

II. Opening Remarks 

Mr. Wong welcomed the members of the Committee and gave an overview of the 

extremely full agenda. 

 

III. NAR Ownership Disclosure and Conflict of Interest Statement 

The Chairman referred members to the Ownership Disclosure and Conflict of Interest 

Statement and asked that Committee members recuse themselves from discussions if 

they had any conflict. 

 

IV. Approval of Previous Meeting’s Minutes 

Committee Vice Chair, Brad Boland, asked the committee if there were any amendments 

to the minutes from the November 2014 Annual Meetings. There were no changes and 

the minutes were approved by general consent. 

 

V. Speakers 

a. The Committee received a report from NAR’s Senior Economist, Ken Fears (NAR), 

on the current state of the housing market as well as a forecast for the rest of 2015.  

Mr. Fears also explained potential issues that may impact what is expected to be a 

strong 3rd quarter including implementation of new TILA-RESPA disclosures, 

potential interest rate increases by the Federal Reserve, and increased cost of private 

mortgage insurance. 

b. Mike Trapanese, Senior Vice President of Vantage Score provided the Committee 

with an update on alternative credit scoring models aimed to promote a safe, but 

more robust mortgage market. By opening the mortgage market to newer scoring 

models, the housing market benefits with expanded access to mainstream mortgage 

credit for many borrowers without lowering standards, while creating competition to 

a corner of the market that has too long served as a protected monopoly. 

c. Mike Stegman, Counselor to the Secretary of the Treasury for Housing Finance 

Policy, provided the Committee with an update on the Treasury Department’s 

efforts on housing finance reform. Mr. Stegman noted that the Treasury Department 

was evaluating legislation recently introduced by the Chairman of the Senate Banking 

Committee that would prevent guarantee fees being used to pay for budget items 
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outside of housing. The bill also prevents the Treasury Department from divesting 

their ownership stake in the senior preferred shares in Fannie Mae and Freddie Mac. 

d. The Committee received a report from NAR’s Director of Survey Research and 

Communications, Jessica Lautz, on the impact of rising student loan debt on the 

housing market. While stagnant job and wage growth continue to create headwinds 

for the housing market, new research is showing a more direct linkage between 

student loan debt and housing. While many policy options have been presented to 

the Committee, there were no motions to modify existing policy. 

e. NAR member Marty Wager presented the Committee with an update on 

implementation of Fannie Mae’s Collateral Underwriter tool. Mr. Wager indicated 

more time will be needed to fully assess the impact of the tool but that a large lender 

indicated that their metrics demonstrated that a smaller number of transaction were 

being impacted than originally had been thought. 

VI. Adjournment 

Chairman Wong adjourned the meeting at 12:00 PM. 
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NAR Issue Summary 
RESPA Marketing Service Agreements (MSAs) 

 

 
 
 
What is the fundamental issue? 
Are marketing agreements legitimate under the Real Estate Settlement Procedures Act (RESPA)?  What 
is the right way to do one?   
 
I am a real estate professional. What does this mean for my business? 
Guidance issued by the U.S. Department of Housing and Urban Development (HUD) in 2010 that is 
being followed by the CFPB called into question whether and under what circumstances real estate 
professionals can receive money for marketing other settlement services and service providers.  This 
has led to much confusion in the industry and numerous lawsuits. 
 
NAR Policy: 
NAR believes that real estate professionals and brokers should be able to be compensated for services 
performed and marketing done. NAR supports better guidance from the Consumer Financial 
Protection Bureau and specifically rejects the contention that the marketing of settlement services is a 
mere referral. 
 
Opposition Arguments: 
Marketing agreements are a subterfuge for paying real estate professionals and brokers a fee for 
referrals. 
 
Legislative/Regulatory Status/Outlook 
In February 2008, HUD issued an informal letter (the Ceja Letter) that said that the sale of home 
warranty contracts by real estate agents for compensation was essentially a per se violation of 
RESPA.  For the next two years, NAR and its industry partners disputed this letter and tried to 
convince of HUD of its error.  In the summer of 2010, HUD issued new guidance which made the 
situation worse and led to even more lawsuits.  NAR commented on HUD's guidance but the guidance 
remained in force. 
 
RESPA is now under the purview of the new Consumer Financial Protection Bureau (CFPB).  With 
regard to home warranty marketing agreements, NAR believes that agents and brokers provide bona 
fide and separate services for the reasonable compensation they receive. NAR believes HUD 
erroneously limited the ability of real estate professionals to market home warranty products to the 
detriment of consumers who benefit the most from such products.  CFPB is now undertaking a 
broader effort to go after marketing agreements as a whole.   
 
On Thursday, June 4, 2015 the Consumer Financial Protection Bureau (CFPB) issued a decision against 
PHH Corporation and a number of other defendants for among other things, violating the Real Estate 
Settlement Procedures Act (RESPA) by paying for referrals where there is federally related mortgage.  
CFPB Director Cordray disagreed with interpretations by an administrative law judge relying on a 1997 
HUD interpretive letter and expanded the monetary value of the disgorgement from $6.4 million to 
$109.2 million. The decision is extensive and calls into question a number of practices relating to 
reinsurance arrangements as well as seemingly expanding the statute of limitations.  PHH is expected 
by those in the legal community to appeal the decision. NAR intends to weigh in with a “Friend of the 
Court” brief defending properly implemented MSA’s. 
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NAR Issue Summary 
RESPA Marketing Service Agreements (MSAs) 

 

 
 
 
On July 30, Wells Fargo and Prospect Mortgage joined a growing number of lending institutions in 
discontinuing participation in Marketing Services Agreements (MSAs) with real estate agents and 
brokers.  Citing “increasing uncertainty surrounding regulatory oversight of these types of 
arrangements . . . ,” Wells said the action is effective August 1 and existing agreements with builders, 
real estate professionals and other referral sources will be winding down over the next 90 days.  
Prospect Mortgage, a top 30 ranked lender also announced on July 30 an end to its MSA’s by the end 
of the 3rd quarter. 
 
NAR will continue to work with CFPB and our industry partners to ensure that appropriate guidance is 
provided to industry. NAR will also work with Congress to ensure that any future legislative changes 
improve RESPA without imposing undue burdens on NAR members. 
 
Current Legislation/Regulation (bill number or regulation) 
No new legislation introduced in the 114th Congress. 
 
Legislative Contact(s): 
Marcia Salkin, msalkin@realtors.org, 202-383-1092 
Helen Devlin, hdevlin@realtors.org, 202-383-7559 
 
Regulatory Contact(s): 
William Gilmartin, wgilmartin@realtors.org, 202-383-1109 
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Speak with a RESPA attorney to make sure you comply with all applicable laws.  
Some state and local laws prohibit activities that are permissible under RESPA.

RESPA Do’s FOR MSAs

Real estate brokers and agents must comply with the Real Estate Settlement Procedures Act, or 
RESPA, which prohibits brokers and agents from receiving any thing of value in return for the referral 
of settlement service business.  RESPA, however, permits brokers and agents to receive reasonable 
payments in return for goods provided or services performed by brokers and agents.  Marketing 
Services Agreements (MSAs), therefore, may be lawful under RESPA if carefully structured to comply 
with the Act.  Violators of RESPA are subject to harsh penalties, including triple damages, fines, and 

even imprisonment. When contemplating an MSA, here are a few steps you should consider.

Do: 

•	 Be aware that RESPA permits payments for services performed by a broker or agent only if actual 
services are performed and the fee is fair market value for the services performed. 
 

•	 Memorialize an MSA in a written agreement that states in detail the marketing and advertising 
services to be performed and the fee to be paid in return for such services. 

•	 Ensure that marketing and advertising services identified in a written MSA are, in fact, performed.   

•	 Consider including a reporting and/or audit obligation in a written MSA that requires the service 
provider to document or otherwise provide evidence that services were performed.   

•	 Provide a disclosure to consumers notifying them of the MSA relationship. 

•	 Document how the parties arrived at the amount of the marketing fee and the determination  
of fair market value. 

•	 Consider engaging an independent third party to establish the fair market value of the marketing  
and advertising services. 

•	 Modify the amount of the marketing fee under an MSA only when objective changes are made to 
the services performed and/or other terms of the agreement.  Verify the basis for the increase or 
decrease in fee amount and document the objective reason(s) for the change.   
Speak with a RESPA attorney to make sure you comply with all applicable laws. Some state and  
local laws prohibit activities that are permissible under RESPA.
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RESPA Don’ts FOR MSAs

 
RESPA prohibits brokers and agents from receiving any thing of value in return for the referral of 
settlement service business.  RESPA, however, permits brokers and agents to receive reasonable 
payments in return for goods provided or services performed by brokers and agents.  Marketing 
Services Agreements (MSAs), therefore, may be lawful under RESPA if carefully structured to comply 
with RESPA.  Violators of RESPA are subject to harsh penalties, including triple damages, fines, and even 
imprisonment. When contemplating an MSA, here are a few things you should avoid under RESPA.

WARNING:

•	 Do not include “services” in the MSA that require a broker or agent to market a lender or title 
company directly to a consumer, like a sales pitch to a consumer or distributing lender or title 
company brochures or other materials directly to a consumer.   
 

•	 Do not designate a settlement service provider as the broker’s or agent’s “preferred” company as 
part of the MSA. 

•	 Do not enter into exclusive MSAs such that the broker agrees to perform marketing and advertising 
services for only one lender or title company.   

•	 Do not accept fees that are in excess of the fair market value of the marketing services actually 
performed.   
 

•	 Do not base the amount of marketing fees on the volume of referrals or success of the referrals. 
 

•	 Do not accept fees under an MSA for allowing access to sales meetings, conducting customer 
surveys, or creating monthly reports.   
 

•	 Do not make frequent changes to the fees paid under an MSA based on the volume or success of 
referrals or any other non-objective criteria.   

•	 Do not enter into an MSA with a company that is an affiliate of the broker or agent. 

•	 Do not enter into an MSA with a month-to-month term.  
 

Disclaimer:  The DO’s and DON’Ts listed here are not all-inclusive and small variations 
in the facts can lead to different outcomes.  They also do not take into consideration any 
additional regulations that may have been imposed in your state, which may prohibit 
activities that are permissible under RESPA. Speak with a RESPA attorney to make sure 
you comply with all applicable laws.

©2014 NATIONAL ASSOCIATION OF REALTORS®	 126-123 (12/14 OMG)
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ORAL ARGUMENT NOT YET SCHEDULED 
 

No. 15-1177 
   

 
UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
 

   
PHH CORPORATION, PHH MORTGAGE CORPORATION, PHH HOME LOANS, 

LLC, ATRIUM INSURANCE CORPORATION, AND ATRIUM REINSURANCE 
CORPORATION, 

 
          Petitioners, 

v. 
 

CONSUMER FINANCIAL PROTECTION BUREAU, 
 

          Respondent. 
   

 
On Petition for Review of an Order of 

the Consumer Financial Protection Bureau 
 

   
BRIEF OF THE NATIONAL ASSOCIATION OF REALTORS®  

AS AMICUS CURIAE SUBMITTED IN SUPPORT OF PETITIONERS 
AND REVERSAL OF THE JUNE 4, 2015 ORDER OF THE DIRECTOR 

OF THE CONSUMER FINANCIAL PROTECTION BUREAU  
 

   
Phillip L. Schulman 
K&L GATES LLP 
1601 K Street NW 
Washington, DC 20006 
(202) 778-9365 

 
 

David T. Case 
K&L GATES LLP 
1601 K Street NW 
Washington, DC 20006 
(202) 778-9365 

USCA Case #15-1177      Document #1576613            Filed: 10/05/2015      Page 1 of 63
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i 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 Pursuant to Circuit Rule 28(a)(1), Amicus Curiae The National Association 

of Realtors® states as follows to the best of its knowledge: 

(a) Parties and Amici: 

 Except for the amici supporting Petitioners that filed notices of intent to file 

an amicus curiae brief on October 5, 2015, all parties appearing in this Court are 

listed in the Brief for Petitioners. 

(b) Rulings Under Review 

References to the ruling under review appears in the Brief for Petitioners. 

(c) Related Cases  

 This matter has not previously been before this Court. Counsel is not aware 

of any related cases currently pending in this Court or in any other court. 
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ii 

CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 

26.1, Amicus Curiae The National Association of Realtors® (“NAR”) states 

that it is the country’s largest trade association with over one million members.  

NAR’s membership is composed of residential and commercial Realtors®, 

who are brokers, salespeople, property managers, appraisers, counselors and 

others engaged in all aspects of the real estate industry. NAR is the leader in 

developing standards for efficient, effective, and ethical real estate business 

practices. NAR is not a publicly held corporation, does not have any parent 

corporations, and that no publicly held corporation owns 10 percent or more of 

its stock. 
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GLOSSARY 

CFPB Consumer Financial Protection Bureau 

Culpepper (2001) Culpepper v. Irwin Mortg. Corp., 253 F.3d 1324 (11th Cir. 
2001) 

HUD United States Department of Housing and Urban 
Development 
 

NAR The National Association of Realtors® 

PHH Decision In re PHH Corp., No. 2014-CFPB-0002 (June 4, 2015), which 
is the decision Petitioners appeal 

Regulation X 12 C.F.R. Part 1024, formerly 24 C.F.R. Part 3500 

RESPA Real Estate Settlement Procedures Act, 12 U.S.C. §§ 2601, et 
seq. 

 S. Rep. 93-866 S. Rep. 93-866, 93rd Cong., 2d Sess. (1974), 1974 WL 11646 
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ix 

STATEMENT OF THE IDENTITY OF AMICUS CURIAE, ITS INTEREST 
IN THE CASE, AND THE SOURCE OF ITS AUTHORITY TO FILE 

 Pursuant to Federal Rule of Appellate Procedure 29(c)(4), Amicus Curiae 

The National Association of Realtors® states as follows: 

All parties have consented to the filing of this brief. NAR and its members 

have unique and significant experience, knowledge, and perspective to aid the 

Court in the proper resolution of this case.  NAR, and its members, have a strong 

interest in the proper and consistent construction and application of existing federal 

statutes governing the real estate industry.  With over one million members, NAR 

is the largest trade association in the country, and thus the largest trade association 

for residential and commercial real estate agents.  NAR members are involved in 

the majority of real estate transactions that take place throughout the nation each 

business day, and they provide numerous services to support home buyers and 

home sellers.  The activities of NAR’s members are regulated by, among other 

statutes, the Real Estate Settlement Procedures Act, 12 U.S.C. §§ 2601, et seq., and 

its implementing regulations, 12 C.F.R. Part 1024, formerly 24 C.F.R. Part 3500  – 

which are at issue here.  NAR’s members have significant experience with the 

legal construction and practical application of RESPA, including Section 8(c), to 

real estate transactions and the services provided to home buyers and sellers.  The 

decision of the CFPB’s Director, which is currently under review, would have a 

profound impact NAR’s members.  To the extent that Section 8(c)(2) is now to be 
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x 

applied to permit a conclusion that a payment is not bona fide if it is “tied in any 

way to a referral of business,” such a standard is unworkable, unreasonable, and 

will result in elimination of the ability of real estate professionals to offer 

consumers useful and important services. As such, NAR is uniquely situated to 

explain the knowledge and experience of its members to the Court.1 

CERTIFICATE OF COUNSEL REGARDING  
NECESSITY OF SEPARATE AMICUS CURIAE BRIEF 

 

Pursuant to Circuit Rule 29(d), counsel for Amicus Curiae The National 

Association of Realtors® certifies that it is submitting a separate brief from other 

amici in this case because, as the country’s largest trade organization with over one 

million members, and dedicated to developing standards for efficient, effective, 

and ethical real estate business practices, NAR has the ability to offer matchless 

insight into the activities of its membership that would be dramatically affected by 

the Director’s decision in this case.  A member of NAR is involved in a substantial 

majority of residential real estate closings in this country.  The perspective of NAR 

and particularly the examples of its legitimate and substantial business activities 

that are described in its brief are not covered or addressed in the briefs of any other 

                                                 

1  No counsel for any party authored this brief in whole or in part, and no 
party, counsel for any party, or any person other than Amicus Curiae the National 
Association of Realtors®, its members, or its counsel contributed any money 
intended to fund the preparation or submission of this brief. 
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xi 

amici.  Accordingly, a joint brief with other amici curiae would not capture the 

important experiences of NAR’s members that may be acutely impacted by the 

outcome of this case. 
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1 

I. STATUTES AND REGULATIONS AT ISSUE  

Except for the additional materials contained in the Addendum submitted 

herewith, all pertinent statutes, regulations, and administrative materials are 

contained in the Addendum to the Brief for Petitioners. 

II. SUMMARY OF ARGUMENT 

“Notwithstanding the general prohibition of exchanging any thing of value 

for a referral, a statutory safe harbor exempts a payment from RESPA violation if 

the payment – despite being made simultaneously with a referral – [is] ‘for goods 

or facilities actually furnished or for services actually performed.’ [12 U.S.C.] 

§ 2607(c)(2).”  Edwards v. First American Corp., --- F.3d ----, 2015 WL 4999329, 

*3 (9th Cir. Aug. 24, 2015) (emphasis added).  This well-established rule is 

supported by the plain language of Section 8(c)(2), its implementing regulations, 

RESPA’s legislative history, published HUD guidance, and a substantial body of 

case law.  It has been reasonably relied upon by NAR’s members as they have 

engaged in numerous legitimate business activities – such as joint advertising, 

marketing and services agreements, and office leases – that not only benefit 

consumers, but are carefully structured to comply with RESPA.  

At no time has the CFPB sought from Congress clarification or modification 

of Section 8(c)(2); it has not attempted to change RESPA’s implementing 

regulations through notice-and-comment rulemaking; and it has not abrogated, 
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2 

rather it has adopted, HUD’s numerous published policy statements, which have 

provided further interpretation and meaningful guidance of the statute and 

regulations.2 Yet, by holding that any transaction that involves a referral is subject 

to Section 8(a), the Director’s troubling decision in this case would nullify Section 

8(c)(2)’s exemption as it has been consistently interpreted and applied for more 

than four decades. The result is unfair and leaves a wake of doubt and confusion 

among real estate practitioners, divesting them of any certainty that their activities 

– described in Section III.E below – are protected from the imposition of 

substantial civil or criminal penalties under RESPA. 

III. ARGUMENT 

A. The Prohibitions And Exemptions In Section 8 Of RESPA 

For decades, NAR’s members have relied upon Section 8(c) of RESPA in 

conducting their business activities.  The Director’s new interpretation of Section 

8(c)(2) – that it merely “clarifies section 8(a), providing direction as to how that 

section should be interpreted, but does not provide a substantive exemption from 

                                                 

2  See Identification of Enforceable Rules and Orders, 76 Fed. Reg. 43,569, 
43,570 (July 21, 2011).  
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section 8(a)”3 – cannot be reconciled with RESPA's legislative history, the plain 

language of the statute itself, or RESPA's implementing regulations. 

Except as set forth in Section 8(c), Congress intended Section 8(a) “to 

prohibit all kickback or referral fee arrangements whereby any payment is made or 

‘thing of value’ furnished for the referral of real estate settlement business.”  See S. 

Rep. 93-866, 93rd Cong., 2d Sess. (1974) at 6551, 1974 WL 11646 (“S. Rep. 93-

866”).  Section 8(b) prohibits two persons from splitting a fee “except in return for 

services actually performed.”  Id.  When enacting RESPA, however, Congress did 

not intend to prohibit all payment arrangements where both compensated and 

uncompensated referrals are involved.   

Section 8(c) expressly permits numerous payment arrangements that 

specifically involve referrals such as the “payment of a fee” to attorneys, title 

company agents, or lender agents “for services actually performed,” 12 U.S.C. 

§ 2607(c)(1), and – in the subsection expressly at issue in this appeal – “the 

payment to any person of a bona fide salary or compensation or other payment for 

goods or facilities actually furnished or for services actually performed.”  Id. at 

8(c)(2).  Section 8(c)(2) is consistent with RESPA’s legislative history, which 

                                                 

3  In re PHH Corp., No. 2014-CFPB-0002 at 16 (June 4, 2015) (“PHH 
Decision”) available at www.consumerfinance.gov/f/201506_cfpb_decision-by-
director-cordray-redacted-226.pdf. 
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4 

expressly emphasized that Section 8 permits “[r]easonable payments in return for 

services actually performed or goods actually furnished.” S. Rep. 93-866 at 6551.   

Moreover, and significantly, Section 8(c) also permits compensated referrals 

in certain circumstances.  For example, Section 8(c)(3) exempts from Section 

8(a)’s referral fee prohibition “payments pursuant to cooperative brokerage and 

referral arrangement or agreements between real estate agents and [real estate] 

brokers.” 12 U.S.C. § 2607(c)(3); 12 C.F.R. § 1024.14(g)(1)(v).  Section 8(c)(3) is 

of particular importance to NAR’s members.  It was created to legalize 

compensation paid where one real estate agent refers a customer to another real 

estate agent or broker, typically in a different geographic region, who is better able 

to serve the customer’s needs, and also to allow the decades-long industry practice 

of  home seller’s agents cooperating with home buyer’s agents by sharing a portion 

of the commission due to the seller’s agent from the seller on the sale of the 

property with the buyer’s agent who produces the ready, willing, and able buyer 

for the property.  But for the Section 8(c) exemption, these arrangements – that 

NAR’s members routinely depend upon – would violate Section 8.   

HUD reinforced Section 8(c)’s exemptions, and in particular Section 8(c)(2), 

when it issued RESPA’s implementing regulations, known as Regulation X (12 
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5 

C.F.R. Part 1024, formerly 24 C.F.R. Part 3500).4  These regulations closely 

follow RESPA’s legislative history (see S. Rep. 93-866 at 6551) in further 

interpreting Section 8(c)(2) by stating, in part: 

The Bureau may investigate high prices to see if they are the result of 
a referral fee or a split of a fee. If the payment of a thing of value 
bears no reasonable relationship to the market value of the goods or 
services provided, then the excess is not for services or goods actually 
performed or provided.  

 
12 C.F.R. § 1024.14(g)(2) (formerly 24 C.F.R. § 3500.14(g)(2)) (emphasis 

added).5  Plainly, Regulation X contemplates that reasonable payments for services 

are permissible where referrals are involved. 

When read together, the plain language of Section 8(c)(2), its implementing 

regulations, along with RESPA’s legislative history squarely sets forth an objective 

rule that payments for goods or facilities actually furnished or services actually 

performed are not prohibited fees for the referral of business if the payments bear a 

reasonable relationship to the market value of the goods, services, or facilities 

provided.   See, e.g., S. Rep. 93-866 at 6552.  This imperative provides precisely 

the check against purported market distortions that Section 8(a) was intended to 

                                                 

4  Regulation X was originally implemented by HUD and later adopted by the 
CFPB without substantive change to the relevant provisions.  12 C.F.R. Part 1024; 
see also id. § 1024.14(g)(2). 
5  See also 12 C.F.R. § 1024.14(g)(3). 
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prevent.  PHH Decision at 16.  The Director’s interpretation of Section 8(c)(2), 

however, would nullify the entirety of Section 8(c), including Section 8(c)(3), 

despite the statute’s plain text and purpose. 

B. HUD Has Provided Continuous Guidance To NAR’s Members 
Regarding Permissible Conduct That Is Exempted From Section 
8(a)  

Through many policy statements published in the Federal Register, HUD has 

issued, and the CFPB as adopted, guidance to the real estate industry that 

unambiguously follows and implements Section 8(c)(2)’s substantive exemption to 

the anti-referral fee proscription of Section 8(a).    

1. HUD Statement of Policy 1996-1, Regarding Computer 
Loan Origination Systems 

In an early policy statement, HUD considered the legality of payments for 

services from computer systems (called CLOs) used by settlement service 

providers in connection with the origination of mortgage loans or the provision of 

other settlement services.  61 Fed. Reg. 29,255 (June 7, 1996).  According to HUD, 

“Section 8(a) of RESPA prohibits payments for the referral of a consumer to a 

settlement service provider; however, Section 8(c)(2) permits payments for goods 

or facilities actually furnished or for services actually performed.  12 U.S.C. 

2607(c)(2).” Id. at 29,256 (emphasis added).  In considering whether payments to 

CLOs are legal under RESPA, HUD stated that “compensable goods, facilities, or 

services must be provided by the CLO in return for payments by settlement service 
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providers.  Any such payment must bear a reasonable relationship to the value of 

the goods, facilities, or services provided.  24 C.F.R. § 3500.14(g)(2).  A charge 

for which no or nominal services are performed or for which duplicative fees are 

charged is an unearned fee.  24 C.F.R. § 3500.14(c).”  Id.6   

2. HUD Statement of Policy 1996-3, Rental of Office Space, 
Lock-Outs, and Retaliation 

In 1996, HUD issued another Statement of Policy, also published in the 

Federal Register, addressed to the circumstances under which a lender could 

lawfully rent office space in a real estate brokerage office without running afoul of 

Section 8(a) of RESPA.  61 Fed. Reg. 29,264 (June 7, 1996).  HUD noted that 

Section 8(a) prohibits the payment of a “thing of value” in exchange for a referral, 

and a rental payment “that is higher than that ordinarily paid for the facilities” 

provided could be a “thing of value.”  Id. at 29,265.  However, RESPA Section 

8(c) “permits payments for goods or facilities actually furnished or for services 

actually performed… Thus, when faced with a complaint that a settlement service 

provider is paying a high rent for referrals of settlement service business, HUD 

analyzes whether the rental payment is bona fide or is really a disguised referral 

fee.” Id. (emphasis added). 

                                                 

6  24 C.F.R. Part 3500 (Regulation X) is now located at 12 C.F.R. Part 1024. 
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To determine whether the rental payment is “bona fide,” HUD “examines 

the facts to determine whether the rental payment bears a reasonable relationship to 

the market value of the rental space provided … The market value of the rental 

space may include an appropriate proportion of the cost for office services actually 

provided to the tenant, such as secretarial services, utilities, telephone and other 

office equipment.”  Id.  Further, HUD explained what a “general market value” 

means for the purpose of ensuring that regulated entities comply with the statute: 

In a rental situation, the general market value is the rent that a non-
settlement service provider would pay for the same amount of space 
and services in the same or a comparable building.  A general market 
value standard allows payments for facilities and services actually 
furnished, but does not take into account any value for the referrals 
that might be reflected in the rental payment.  A general market 
standard is not only consistent with the existing regulations, it furthers 
the statute’s purpose 
… 
[I]f a settlement service provider rents space from a person who is 
referring settlement service business to the provider, then HUD will 
examine whether the rental payments are reasonably related to the 
general market value of the facilities and services actually furnished.  
If the rental payments exceed the general market value of the space 
provided, then HUD will consider the excess amount to be for the 
referral of business in violation of Section 8(a). 
 

Id. (emphasis added).  In short, office rental payments are allowed under Section 

8(c), but a portion of any payment will be prohibited if it is in excess of the general 

market value of the space provided.  As discussed below, real estate brokers for 

years have relied upon this guidance in renting office space to settlement service 

providers to assist consumers in obtaining a mortgage loan or title insurance. 
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3. HUD Statements of Policy 1999-1 and 2001-1 Regarding 
Lender Payments To Mortgage Brokers 

 In 1998, the Conference Committee for the Department of Veterans Affairs 

and Housing and Urban Development issued a Conference Report requesting that 

HUD clarify how payments to mortgage brokers by mortgage lenders in exchange 

for services rendered should be treated under RESPA.  Reflecting the importance 

of HUD guidance to the interpretation and implementation of RESPA by affected 

parties, the Conference Report directed HUD to provide guidance "to consumers, 

brokers, and the courts."  H.R. Report 105-769, 105th Congress, 2d Sess. at 260 

(1998), 1998 WL 961055.  Following the Congressional Report, HUD issued 

Statement of Policy 1999-1 addressing the interplay of Sections 8(a) and (c)(2) for 

payments by lenders to mortgage brokers.  See 64 Fed. Reg. 10,080 (Mar. 1, 1999).   

When analyzing lender payments to mortgage brokers in connection with the 

origination of mortgage loans to determine if they are “permissible under Section 8 

of RESPA,” HUD emphasized – as in its prior policy statements -- that the two key 

questions are: (1) “whether goods or facilities were actually furnished or services 

were actually performed for the compensation paid” and (2) whether the payments 

are reasonably related to the value of the goods or facilities that were actually 

furnished or the services that were actually performed.”  64 Fed. Reg. at 10,084 

(citing 24 C.F.R. § 3500.14(g)(2)).  If a payment satisfies both parts of this test, it 

is “legal under RESPA.”  Id.  Referring back to RESPA’s legislative history, HUD 
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noted that “Congress was clear that for payments to be legal under Section 8, they 

must bear a reasonable relationship to the value received by the person or company 

making the payment. (S. Rep. 93-866, at 6551).”  Id. at 10,086 (emphasis added).   

HUD also issued clear guidance on what it considers a bona fide payment 

under Section 8(c)(2): “[i]n making the determination of whether a payment is 

bona fide compensation for goods or facilities actually furnished or services 

actually performed, HUD has, in the past, indicated that it would examine whether 

the price paid for the goods, facilities or services is truly a market price; that is, if 

in an arm’s length transaction a purchaser would buy the services at or near the 

amount charged.”  Id. at 10,087 (emphasis added).  

In 2001, and consistent with its statements discussed above, HUD issued a 

second policy statement addressed to lender payments to mortgage brokers to 

reiterate that the applicability Section 8(c)(2) was determined solely by application 

of the two-part test described above.  66 Fed. Reg. 53,052, 53,052-53 (Oct. 18, 

2001).    

C. The Federal Appellate Courts Have Overwhelmingly Concluded 
That Section 8(c)(2) Provides A Substantive Exemption To 
Section 8(a)  

Federal Circuit Courts of Appeal across the country have long held that 

Section 8(c)(2) constitutes a substantive exemption to Section 8(a) liability where 

referrals among settlement service providers are involved.  See, e.g., Edwards v. 
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First American Corp., --- F.3d ---- 2015 WL 4999329 (9th Cir. Aug. 24, 2015).  In 

issuing these decisions, the courts, like NAR’s members, have relied on HUD’s 

interpretations of Section 8(c)(2) as set forth in Regulation X and its Policy 

Statements, each of which the CFPB has adopted.  See, e.g., Galiano v. Fid. Nat. 

Title Ins. Co., 684 F.3d 309, 314 (2d Cir. 2012) (Section 8(c) “provides that § 8(a) 

shall not be construed as prohibiting payments by a title company for goods, 

facilities actually furnished, or services actually performed.”); O’Sullivan v. 

Countrywide Home Loans, Inc., 319 F.3d 732, 740 (5th Cir. 2003) (“[w]e defer to 

24 C.F.R. § 3500.14(g)(2), as a broad agency rule”); Mims v. Stewart Title Guar. 

Co., 590 F.3d 298, 304 (5th Cir. 2009) (“Section 8(c) of RESPA contains several 

exceptions to the general rule…”); Carter v. Welles-Bowen Realty, Inc., 736 F.3d 

722, 728 (6th Cir. 2013) (holding Section 8(c)(2) “protects ‘the payment to any 

person of a bona fide salary or compensation or other payment for goods or 

facilities actually furnished or for services actually performed’”); Egerer v. 

Woodland Realty, Inc., 556 F.3d 415, 420-21 (6th Cir. 2009) (“Under RESPA, the 

referral of settlement service business is not compensable, except as provided by 

12 U.S.C. § 2607(c), which contains a list of fees, salaries, compensation and 

payments that are not prohibited by § 2607(a).”); Howland v. First Am Title Ins. 

Co., 672 F.3d 525, 531 (7th Cir. 2012); Glover v. Standard Fed. Bank, 283 F.3d 

953, 962-963 (8th Cir. 2002) (“applying either Christensen or Skidmore, we find 
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that the Policy Statements issued by HUD reflect a reasoned view of a responsible 

agency which is consistent with the statute and regulation and which constitutes a 

body of experience and informed judgment that this court may look to as 

determinative authority”); Bjustrom v. Trust One Mortg. Corp., 322 F.3d 1201, 

1208 (9th Cir. 2003) (holding payments did not violate Section 8 where “total 

compensation received … was reasonably related to the services it provided”); 

Schuetz v. Banc One Mortg. Corp., 292 F.3d 1004, 1011-1012 (9th Cir. 2002) 

(conduct undertaken in “good faith compliance with HUD rules, regulations, and 

interpretations” is protected under RESPA); Smith v. Argent Mortgage Co., 331 

Fed. Appx. 549, 555 (10th Cir. 2009); Culpepper v. Irwin Mortg. Corp., 491 F.3d 

1260, 1276 (11th Cir. 2007) (see infra); Hirsch v. BankAmerica Corp., 328 F.3d 

1306, 1308-09 (11th Cir. 2003).  

For example, in Howland, the Seventh Circuit stated that “as long as the 

[defendant] performed any services … they are allowed a reasonable fee under 

Section 8(c)(2). To establish a violation of Section 8, the plaintiffs would need to 

show that the fee paid was not reasonably related to the services provided.”  672 

F.3d at 531-33 (emphasis added).  Similarly, in Glover, the Eighth Circuit held that 

“Section 8(c) clearly anticipates payments to individuals for goods or facilities 

actually furnished or for services actually performed, and specifically excludes 

these payments from the Section 8(a) proscription.”  283 F.3d at 965.  Each of 
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these decisions, along with the others cited above, concludes that the amount of the 

payment for services rendered is decisive in determining whether the payment is 

bona fide and therefore lawful under Section 8(a) and 8(c)(2).  None of them takes 

into consideration the existence of an agreement in which one party receives 

business as a result of the referral or whether that agreement is “tied to” the 

payments for services in some vague, ambiguous fashion.   

D. The Director’s Interpretation Of Section 8(c)(2) Starkly Diverges 
From Well-Established Authority Upon Which NAR’s Members 
Have Relied  

The Director’s new interpretation of Section 8(c)(2) exceeds the CFPB’s 

authority under RESPA, because rather than exercising its ability to “administer, 

enforce, and otherwise implement the provisions of Federal consumer financial 

law,” see 12 U.S.C. § 5512(a), the CFPB has re-written those provisions such that 

Section 8(c)’s substantive exemptions no longer exist. 

1. Section 8(c)(2) is a substantive exemption to Section 8(a); 
Culpepper (2001) is not reliable authority 

According to the Director, even if payments made for services rendered are 

at (or even below) market rate, Section 8(c)(2) does not insulate the parties from 

liability under Section 8(a) if there is a referral in the transaction, because the 

payments would merely be a “pretext to provide compensation for a referral.”  See 

PHH Decision at 17.  This interpretation flies in the face of Congressional intent 

when enacting Section 8(c)(2) of providing an objective standard to protect 
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reasonable, market-value compensation paid in exchange for the provision of 

actual services rendered where referrals among settlement service providers are 

involved.7 

The Director cited Culpepper v. Irwin Mortg. Corp., 253 F.3d 1324 (11th 

Cir. 2001) (“Culpepper (2001)”), to justify the reasoning underlying his decision, 

even though Culpepper (2001)’s analysis of Section 8(c)(2) was expressly rejected 

by HUD, and later reversed by the Eleventh Circuit.  See Heimmermann v. First 

Union Mortgage Corp., 305 F.3d 1257, 1259 (11th Cir. 2002), and Culpepper v. 

Irwin Mortg. Corp., 491 F.3d 1260, 1272 (11th Cir. 2007) (concluding that the 

“approach to RESPA liability” taken by the Court in Culpepper (2001) was 

“‘clearly erroneous’ such that continuing to apply it ‘would work manifest 

injustice’”).   

                                                 

7  Indeed, in a 2014 Consent Order, the CFPB took the opposite position to 
that which it articulated in this matter – referring to Section 8(c)(2) as an 
“exemption” – although it ultimately concluded that the payments at issue still 
violated Section 8(a), because “[e]ntering a contract with the agreement or 
understanding that in exchange the counterparty will refer settlement services … 
violated Section 8(a).”  See Consent Order, In re Lighthouse Title, Inc., No. 2014-
CFPB-0015, Doc. 1 ¶ 9 (Sept. 30, 2014) available at http://files.consumerfinance.
gov/f/201409_cfpb_consent-order_lighthouse-title.pdf (“RESPA Section 8(c)(2) 
provides an exemption for ‘payment[s] to any person of a bona fide salary or 
compensation or other payment for goods or facilities actually furnished or for 
services actually performed.’”). 
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Despite HUD’s clear direction in its 1999-1 Policy Statement (see Section 

III.B.3 supra), the Eleventh Circuit held in Culppepper (2001) that certain lender 

payments to mortgage brokers (“yield spread premiums”) were not legal under 

Section 8(a) of RESPA – even where the broker provided actual services and the 

fee received was reasonable relative to the market value of the services – if the 

purpose of the lender payment was only for referrals and not for services.  Under 

this test, rather than objectively crediting the services provided and evaluating 

whether the payment for those services was reasonable, the factfinder would be 

required to attempt to glean the lender’s purported intent in making the payment.  

Along with numerous courts, HUD swiftly rejected the Culpepper (2001) analysis 

through its 2001-1 Policy Statement.  Culpepper (2001) was incorrectly decided, 

because  

inventive minds making clever arguments can turn virtually any payment 
flowing from a lender to a broker, in connection with the placement of a 
mortgage loan, into a purported payment for the unlawful referral of 
business. However, Section 8(c) clashes with this result.  It clearly states that 
reasonable payments for goods, facilities or services actually furnished are 
not prohibited by RESPA, even when done in connection with the referral of 
a particular loan to a particular lender.   
 

Glover v. Standard Federal Bank, 283 F.3d 953, 964 (8th Cir. 2002) (emphasis 

added and in original).   

Just like the Director’s decision here, the Culpepper (2001) approach turned 

Section 8 upside down, “putting total emphasis on the prohibitory language of 
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Section 8(a) and no emphasis on the permissive language of Section 8(c).”  Id.  

HUD’s two-part analysis reconciles both “facets” of RESPA policy by requiring a 

determination of “whether goods or facilities were actually furnished or services 

actually performed and whether the amounts of the payments are reasonably 

related to the value of these goods, facilities or services.”  Id. 

HUD thus expressly rejected Culpepper (2001)’s holding – the same 

reasoning the Director resuscitates here – of “focusing exclusively on the presumed 

intent of the lender in making the payments” rather than looking at whether the 

payments were reasonably related to the actual services performed.   66 Fed. Reg. 

at 53,054.  What mattered under the Section 8(c)(2) exemption, HUD said, was 

only (1) whether actual services were provided, and (2) whether the payment was 

reasonably related to the market value of those services; what did not matter was 

the manner in which the payment was calculated, what it was called, the lender’s 

intent in making the payment, or indeed, any “value” conveyed to the provider by 

the opportunity to enter into an agreement under which it would receive market 

value payments in exchange for services provided.  Id.   

Based on HUD’s 2001-1 Policy Statement, the Eleventh Circuit ultimately 

reversed its 2001 decision in Culpepper (2001) and adopted HUD’s analysis.  In 

2007, the Eleventh Circuit concluded that “the 2001 [Statement of Policy] had 

made clear that ‘it [was] necessary to determine whether compensable services 
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were provided by the broker and whether the total amount of broker compensation 

was reasonable in the light of the circumstances of each loan.’”  Culpepper v. Irwin 

Mortg. Corp., 491 F.3d 1260, 1276 (11th Cir. 2007).  In his decision in this case, 

the Director not only ignores that Culpepper (2001)’s logic was rejected by HUD 

and reversed by the Eleventh Circuit, he fails to address both the agency’s and the 

Court’s reasoning for doing so.8 

2. A contract to provide market value services is not a “thing 
of value.” 

In his decision, the Director suggests that entering into a contract with an 

entity in a position to refer settlement service business is the predicate of a Section 

8(a) violation.  For example, the Director states that “Atrium received (profitable) 

business from the mortgage insurers it would not have otherwise received,” and 

that the benefit to PHH was tied to the referral of business by virtue of Petitioners’ 

reinsurance agreements.  PHH Decision at 16.   

But providers routinely enter into contracts with each other to govern the 

provision of, and payment for, settlement services.  As such, that payments are 

made pursuant to a contract should not negate the availability of Section 8(c)(2)’s 

                                                 

8  The Director’s reliance on Arthur v. Ticor Title Ins. Co. of Florida, 569 F.3d 
154 (4th Cir. 2009), also is misplaced as the court there recognized that the 
examples listed in Section 8(c) create exemptions to liability under Section 8.  Id. 
at 158. 
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exemption.  The only factors that matter for the statutory protection are whether 

actual goods, services, and/or facilities are provided and, if so, whether the amount 

of the payment is reasonably related to the market value of those actual goods, 

services or facilities.  Moreover, because RESPA presumes that contracts will exist 

among service providers, a contract is not included within the statute’s definition 

of “thing of value.”  In Edwards, the Ninth Circuit expressly declined to provide 

any deference to the CFPB’s interpretation of the definition of “thing of value,” 

because the definition set forth in Regulation X is unambiguous.  2015 WL 

4999329, *5, n. 4.     

3. A “bona fide” payment as used in Section 8(c)(2) refers to a 
payment that is based on market value. 

The Director held that Section 8(c)(2) requires not only that any payments 

constitute reasonable compensation for “services actually performed,” but also that 

the payments be “bona fide,” which he erroneously interpreted to mean that they 

not be “tied in any way to a referral of business.”  PHH Decision at 17.  The 

Director’s analysis of “bona fide” is incorrect and inconsistent with RESPA’s 

legislative history and HUD guidance.  Only in connection with Section 8(c)(2) 

does RESPA use “bona fide” in conjunction with the term “payment.”  This usage 

specifically signals the importance of scrutinizing the payment to determine if it is 

in fact reasonably related to the market value of the goods, services, or facilities 

provided or, if not, indicative of a referral. See, e.g., S. Rep. 93-866 at 6551; 64 
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Fed. Reg. at 10,087 (“[i]n making the determination of whether a payment is bona 

fide compensation for goods or facilities actually furnished or services actually 

performed, HUD has, in the past, indicated that it would examine whether the price 

paid for the goods, facilities or services is truly a market price; that is, if in an 

arm’s length transaction a purchaser would buy the services at or near the amount 

charged”).  Whether a payment is bona fide is RESPA’s mechanism for discerning 

whether a referral is being compensated; a payment is bona fide if it is 

commensurate with market value, regardless of whether a referral has been made.    

E. Numerous Business Activities That NAR’s Members Have 
Considered Lawful Under RESPA Would Be Adversely Affected 
By The CFPB’s New Interpretation And Application Of Section 
8(c)(2)  

Unless the decision is vacated, the Director’s holding will have far-reaching 

consequences for NAR’s members who have relied for decades on the body of 

RESPA law and policy that has, until now, guided their daily business activities.   

The following types of arrangements are examples of conduct now threatened by 

the PHH Decision.   

1. Marketing and Services Agreements (MSAs) 

HUD has recognized the right of settlement service providers to pay fair and 

reasonable fees for normal marketing and advertising efforts.  When purchasing a 

home, a consumer relies on numerous vendors to provide various services, from 

the real estate agent to the home inspector to the mortgage bank, and so on.  MSAs 
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enable downstream settlement service providers to purchase general advertising 

services from upstream providers – real estate brokers, for example – directed 

towards the consumer population in need of services.  In a typical MSA between a 

mortgage lender and a real estate broker, the lender agrees to pay the real estate 

broker a specified fixed monthly or annual fee in exchange for the broker agreeing 

to market various loan products and programs to the broker’s agents and 

customers. The marketing services may include website banner advertisements, 

physical signage, inclusion of mortgage company logos and marks on publications 

and other resources, and the availability of brochures and other materials in the 

broker’s office.  Fees generally are structured to compensate the broker, or other 

service provider, only for the marketing and advertising services actually 

performed. The payments made are not based on the volume of business received.  

MSAs benefit consumers by providing access to information about other 

settlement service providers, products, and pricing to assist them in deciding with 

whom to contract. 

Companies entering into MSAs have been guided by an interpretive rule 

issued by HUD in 2010 regarding “Home Warranty Companies’ Payments to Real 

Estate Brokers and Agents:” 75 Fed. Reg. 36,271 (Jun. 25, 2010) (Interpretative 

Rule) and 75 Fed. Reg. 74,620 (Dec. 1, 2010) (Response to Public Comments).  In 

these statements, HUD confirmed, consistent with its policy statements described 

USCA Case #15-1177      Document #1576613            Filed: 10/05/2015      Page 32 of 63

CFPC Pg. 42



21 

above, that Section 8(c)(2) permits a person to pay another person in a position to 

refer settlement service business for the performance of general marketing and 

advertising services that do not involve direct-to-consumer solicitations, as long as 

the payment for the marketing services is fair market value for the actual services 

performed.  See 75 Fed. Reg. at 36,272, 74,621.  The interpretive rule detailed 

other considerations that HUD deemed indicative of a valid services agreement 

under RESPA, which many settlement service providers have incorporated into 

their MSAs. 

Real estate brokers who enter into MSAs generally ensure that fair market 

value is paid by retaining a third-party valuator to provide an opinion that takes 

into account the full array of goods, services, and facilities that are being made 

available through the MSA.  To verify that the promised goods, services, and 

facilities are being provided to the paying vendors, the real estate broker may also 

audit the arrangement on a periodic basis to ensure RESPA compliance.  In 

addition, among other things, many brokers offer a written disclosure to the 

consumer describing the real estate professional’s role in connection with third-

party services. 

Under the PHH decision, the legality of MSAs has been substantially called 

into question, because marketing alone could be construed as a referral, the MSAs 

include a written contract (now a “thing of value” in the CFPB’s new interpretation 
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of RESPA), and the entities involved are in a position to, and do, provide business 

referrals to each other.  But MSAs provide a valuable service to settlement service 

providers, and they enable the home-buying public access to important information 

in a convenient and efficient manner.   

2. Office leases 

Real estate brokers for years have rented office space, including conference 

rooms, in their facilities for use by title agencies for loan closings or for mortgage 

lenders to pre-qualify or qualify borrowers for home financing.  Typically, the 

space is rented by entities that have received, or expect to receive, referrals of 

business from the broker.  The arrangement represents a substantial convenience 

and benefit for both the settlement service providers involved, and the consumer 

who is aided by being able to obtain various vendor services at the point of sale.  In 

its Statement of Policy 1996-3 (see Section III.B.2), HUD affirmed the 

permissibility of room rental arrangements as long as the renter pays fair market 

value for the goods, services, and facilities received.  61 Fed. Reg. at 29,265.   

Office lease arrangements are important for the industry and benefit 

consumers.  For example, in a typical real estate closing, the real estate broker’s 

office is the point of sale and the central location from which other activities 

related to the transaction take place.  For the convenience of all parties, the title 

agency conducting the closing may wish to rent conference room space at the 

USCA Case #15-1177      Document #1576613            Filed: 10/05/2015      Page 34 of 63

CFPC Pg. 44



23 

broker’s office.  Similarly, lenders may have a loan officer available in a broker’s 

office to prequalify prospective borrowers before they begin looking for a home to 

buy.   

These arrangements are common, and, to ensure compliance with RESPA, 

real estate brokers may obtain independent third-party valuations of the general 

market value of the goods, facilities, and services they provide to the settlement 

service providers, like title agencies, that use the space.  The valuations include, as 

necessary, the use of photocopy and fax equipment, telephones, kitchen facilities 

and common areas, administrative support, and any other services provided.  

Accordingly, if a broker rents conference room space to a settlement service 

provider, the provider pays a rental rate based on the location of the building, 

square footage of the building, facilities used inside the building, and any 

additional services provided.  This standard, announced by HUD and relied upon 

by NAR’s members for nearly twenty years, ensures that no compensation for 

referrals is built into the rental rates paid.  Both HUD and the CFPB have enforced, 

and thereby reiterated, this standard through their enforcement activity.  See, e.g., 

Metropolitan Title Company Settlement Agreement (May 27, 2005) available at 

http://portal.hud.gov/hudportal/documents/huddoc?id=DOC_23729.pdf; Consent 

Order In the Matter of Fidelity Mortgage Corporation and Mark Figert, No. 2014-

CFPB-0001, Doc. 1 (January 16, 2014) available at http://files.consumerfinance.

USCA Case #15-1177      Document #1576613            Filed: 10/05/2015      Page 35 of 63

CFPC Pg. 45



24 

gov/f/201401_cfpb_consent-order_fidelity.pdf (finding that rental arrangement did 

not satisfy general market value test set out in HUD Statement of Policy 1996-3, 

61 Fed. Reg. 29,264 (June 7, 1996)).  Yet, the PHH Decision could now render 

these arrangements illegal under Section 8(a) because of the presence of referrals 

between the broker and the service provider.    

3. Joint advertising arrangements 

Settlement service providers engage in joint or co-advertising arrangements 

to share the cost of advertising, and to help consumers choose from the wide array 

of options that are available for the services required to complete the purchase of a 

home.  For example, a real estate broker or agent and a mortgage lender may 

jointly advertise through the use of mailed post cards, magazines, or newspapers.  

They share the cost of printing, mailing, and ad space on a pro rata basis.  Or, a 

mortgage loan officer might purchase a real estate rider sign from a real estate 

broker, which enables the loan officer to advertise in conjunction with a broker’s 

“for sale” sign.  To comply with RESPA, the loan officer will pay the market value 

of the signage provided.  This offers convenience and efficiency for the potential 

home buyer who might be interested in the property.  While the potential borrower 

can and should “shop around” for the best terms available, having more 

information available rather than less makes the process more efficient.   
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HUD has not considered joint advertising prohibited by RESPA if the 

advertising costs of each party are reasonably related to the value of the goods or 

service received in return (that is, the amount of advertising).9  Yet, such 

arrangements would be called into question under the Director’s strained reading 

of Section 8(c)(2) to the extent that the two entities involved in co-advertising refer 

consumers to each other in the ordinary course of their business.  

IV. CONCLUSION 

RESPA permits good faith reliance on any “rule, regulation, or 

interpretation” issued by HUD or the CFPB interpreting Section 8 (12 U.S.C. § 

2617(b); 12 C.F.R. § 1024.4), and NAR’s members have so relied.  In light of 

RESPA’s penalties, the Director’s decision in this case represents an unfair and 

unprecedented departure from substantial, uniform precedent and agency guidance.  

On behalf of its members, NAR respectfully requests that the decision be reversed 

and vacated. 

  

                                                 

9  See FAQs about RESPA for the Industry (No. 18) available at http://portal.
hud.gov/hudportal/documents/huddoc?id=faqsjuly16.pdf (“Nothing in RESPA 
prevents joint advertising. However, if one party is paying less than a pro-rata 
share for the brochure or advertisement, there could be a RESPA violation”).   
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NAR Issue Summary
Conventional Residential Lending / Student Loan
Debt

NAR Committee:

Conventional Financing and Policy Committee

What is the fundamental issue?

NAR has been monitoring the important discussion on the potential implications that rising student debt
may have on consumer access to mortgage credit, and more broadly, homeownership. While there are
various reasons that student debt is growing, several reports have indicated that the continued rise in
student debt itself along with a weak labor market may have a long-term impact on the ability of first time
homebuyers to qualify for mortgages in the future, particularly lower income consumers. Many of these
potential borrowers may find a significant portion of their total monthly debt will be comprised of student
loan payments.

I am a real estate professional. What does this mean for my business?

A current survey of home buyers and sellers conducted by NAR indicates that student debt liability is of
particular concern to potential buyers trying to save for or meet down payment requirements. Should
student loan burdens continue to impact the ability of responsible borrowers to save for a down payment,
potential borrowers will be unable to access the most affordable mortgage options. Though a vast
majority of borrowers have been responsible and diligent in making their student loan payments, the
ability of borrowers to save for priorities such as emergency savings, medical expenses, and down
payments may become more difficult and ultimately impact their future decisions to purchase a home.

NAR Policy:

The recommendations of the NAR Student Loan Debt Work Group were approved at the November 2014
NAR Convention. Specifically, the Work Group recommended that NAR (1) continue to monitor student
loan debt research, and (2) support legislative and regulatory efforts to educate and protect all student
loan borrowers by helping them better understand loan programs, repayment rules, and responsibilities.

Opposition Arguments:

Some believe that stagnant wage and job growth is hindering housing market, not rising student loan debt.

Legislative/Regulatory Status/Outlook

Congress plans to hold ongoing hearings on college costs and federal loan and grant programs this year as
it prepares to reauthorize the Higher Education Act (HEA).

Current Legislation/Regulation (bill number or regulation)

None at this time.
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NAR Student Loan Debt Work Group Final Report 
November 3, 2014 

 
EXECUTIVE SUMMARY 
Ongoing news coverage on rising student loan debt levels as well as Congressional intent to reauthorize the 
Higher Education Act has started the debate on the impact that student loan debt has on homeownership.  
Since NAR has no existing policy with respect to student loan debt, a formal Student Loan Debt Work 
Group (Work Group) was created to research and analyze the issue of increasing student loan debt and 
evaluate its potential impact on the housing market, and report any such recommendations for consideration 
by the Conventional Financing and Policy Committee at the November 2014 NAR Annual Convention.  
 
The Work Group was comprised of members from the Conventional Financing and Policy Committee. The 
Work Group met four times, via webinar, on July 2, August 21, October 2, and November 3, 2014. 
 
On November 3, 2014, the Student Loan Debt Work Group met to finalize its recommendation to the 
Conventional Financing and Policy Committee.  Specifically, the Work Group recommends that NAR should 
(1) continue to monitor student loan debt research, (2) support legislative and regulatory efforts to educate 
and protect all student loan borrowers by helping them better understand loan programs, repayment rules, 
and responsibilities, and (3) keep the Student Loan Debt Work Group active into 2015. 
 
FINAL STUDENT LOAN DEBT WORK GROUP RECOMMENDATIONS 

1. Research Recommendation 
The Work Group reviewed several studies on student loan debt from the Federal Reserve, various 
trade groups, and media reports.  The Work Group found that lagging job/wage growth has a direct 
impact on rising student loan debt, but it was unable to conclude that student loan debt is currently 
having a direct impact on the housing industry.  At this time, the Work Group believes there is not 
enough data to substantiate a direct linkage between student loan debt and the housing market.  Also, 
the Work Group questioned some of the assumptions and methodology used by various media 
reports regarding the student loan debt issue.  Nevertheless, the Work Group believes there could be 
certain factors such as credit scores and default rates that may help identify a direct correlation 
between rising student loan debt and the housing market.  

 
Therefore, the Work Group recommends that NAR continue to review research, with an emphasis 
on data related to credit scores, default rates, and research released by other trade groups. 

 
2. Policy Recommendation 

Furthermore, the Work Group believes that all student loan borrowers should have comprehensive 
access to loan information and a better understanding of debt and repayment options.  Moreover, the 
Work Group supports increased disclosure requirements and protections for all student loan 
borrowers.  

 
Therefore, the Work Group recommends NAR be supportive of legislative and regulatory efforts 
aimed to educate and protect student loan borrowers.   

 
3. Continuation of Work Group Recommendation 

Finally, the Work Group recommends that it remain active for at least one year in order to provide 
NAR with additional guidance as congressional discussion regarding the reauthorization of 
the Higher Education Act (HEA) evolves, further research into the linkage between student debt and 
housing market is published, and additional issues arise.  The Work Group should provide periodic 
updates as needed to the Conventional Financing and Policy Committee.  
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NAR STUDENT LOAN DEBT WORK GROUP STRUCTURE 
 
Purpose: To research and analyze the issue of increasing student loan debt and evaluate its potential impact 
on the housing market.  All members are from the Conventional Financing and Policy Committee. 
 
Chair: Mabel Guzman (IL) 
Liaison: Cynthia Shelton (FL) 
Staff Executives: Vijay Yadlapati, Charlie Dawson, and Jessica Lautz (DC) 
 
Members: 
John Wong (CA) 
Kevin Brown (CA) 
Matt Farrell (IL) 
Cindy Stanton (TN) 
Terrie Suit (VA) 
Jon Wolford (VA) 
Ron Woods (NJ) 
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National Association of REALTORS® Research on Student Debt1  

Size of Student Debt:   

 Student loan debt was $1.19 trillion as of Q2 2015; about 10 percent of total household debt of 

$11.85 trillion2  

 Comparisons:  Mortgage debt is at $8.12 Trillion.  Auto loans at $1 Trillion.  Credit card at $0.703 

Trillion.  HELOC at $499 Billion.   

Figure 1  

 

 

 

 

 

 

                                                           
1 Prepared by the Research Division, National Association of REALTORS®.  This Facts Sheet reports on data that is available as of November 4, 
2015.  
2 FRBNY, Household Debt and Credit Report, Second Quarter 2015. http://www.newyorkfed.org/householdcredit/2015-
q2/data/pdf/HHDC_2015Q2.pdf   
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 37% of student loan borrowers are in repayment and not delinquent 

 17% are in repayment and delinquent 

 33% are current on their balance, it is not in repayment and the balance is increasing 

 13% the balance is current, and it is staying the same, and not increasing. 

Figure 2 

3 

 Since 1994-95 the overall dollars of student loan debt has increased from $36.0 billion to $106.1 

billion in 2014-15.  

 In 1994-95 the share of federal subsidized loans was 61%. In 2014-15 federal subsidized loans 

dropped to 23%. 

 Conversely the share of federal unsubsidized loans in 1994-95 was 28% and they have risen to 

49% in 2014-15. 

 

 

 

 

 

 

                                                           
3 Payback Time? Measuring Progress on Student Debt Repayment. Liberty Street Economics. Federal Reserve Bank of New York. 
http://libertystreeteconomics.newyorkfed.org/2015/02/payback_time_measuring_progress_on_student_debt_repayment.html#.VSv1PfnF_OE  
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Figure 3 

Federal and Nonfederal Loan Dollars in 2014 Dollars, 1994-95 to 2014-154

 

How Much Debt and to Whom:   

 20% of Americans have student loan debt5 

 While the debt load is concentrated among those under 39, it has grown for those over 40 years 

of age at higher rates.
 6

 

 Two-thirds of student loan balanced are held by borrowers not in their 20s7 

 Between 2004 and 2014 there is an increase of 89% in the number of borrowers and a 77% 

increase in the average balance. 8 

 Between 2005 and 2010 there was an increase of 20% in college enrollment.9  

 Most borrowers have a current outstanding balance below $25k—about 40% owe less than 

$10K. Mean outstanding balance is $26k; median balance is $15k.10 

 Borrowers in their 30’s and 40’s have the highest mean and median balances, at about $31k and 

$17k respectively11 

                                                           
4 Trends in Higher Education. The College Board. http://trends.collegeboard.org/sites/default/files/2015-trends-student-aid-final-508.pdf  
5 Forever in Your Debt: Who Has Student Loan Debt, and Who’s Worried? Urban Institute. 
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412849-Forever-in-Your-Debt-Who-Has-Student-Loan-Debt-and-Who-s-
Worried-.PDF  
6 New York Fed to Host Press Briefing on Student Loans. http://www.newyorkfed.org/newsevents/mediaadvisory/2015/0410_2015.html  
7 Ibid 
8 Ibid 
9 Ibid 
10 Ibid 
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